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Introduction

In recent years, legal exchanges between China and Italy have
become a beautiful feature of China-Italy relations, significantly
promoting mutual recognition and understanding between the two great
nations equally with long history. These exchanges have also served as
an important model for mutual learning between Chinese and Western
civilizations. In this field, we should particularly mention Professor
Sandro Schipani, who has been greatly promoting exchanges between
the legal communities of China and Italy with his extraordinary
foresight and magnanimity. Thanks to his and his colleagues’ continuous
efforts, the international exchanges between Chinese and Italian legal
communities have grown from a small stream in the 1990s to a great
river, and from the Roman law and private law in the beginning to
the multiple disciplines and spheres; some universities of both sides
have now established the stable exchange mechanisms and hold
regular international conferences; the number of exchange students
and visiting scholars each year is now quite substantial. It is due to
Professor Sandro Schipani that some Chinese scholars in this series
were able to be exposed to diritto ecclesiastico and diritto canonico
(canon law) and began to make friends with Italian scholars in these
fields; and it is for this recommendation that one had been studying
for a PhD of diritto ecclesiastico with Professor Cesare Mirabelli,
who is the former president of the Italian Constitutional Court and
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famous expert in ecclesiastical law at the University of Tor Vergata
(This Chinese student failed to complete his study for some reason).
Professor Sandro Schipani has always been making enormous efforts to
raise the academic level of Chinese students and professors in the field
of diritto ecclesiastico. Therefore, on the occasion of the publication
of this series, please allow us to express our gratitude and respect to Mr.
Sandro Schipani!

Italy’s unique historical traditions and geographical location have
given it a leading position in the study of diritto ecclesiastico and and
diritto canonico. However, it is regrettable that since 1978 no scholars
from China’s university or academic institute had studied diritto
ecclesiastico and diritto canonico in law school and obtained doctoral
degrees from Italian university. Partly for this reason, the China’s
intellectual community payed a relatively weak attention to diritto
ecclesiastico and diritto canonico, so misunderstandings are very
popular. This situation has not only influenced China’s understanding
of Western civilization and the evolution of legal history, but influenced
the jurisprudence development in China, and affected the advancement
of the normalization of China-Holy See relation to a certain extent.
Considering this, the series is committed to promoting study and
exchanges between Chinese and Italian legal communities in diritto
ecclesiastico and and diritto canonico.

Italy’s unique historical traditions and geographical location have
given it a leading position in the study of diritto ecclesiastico and
diritto canonico . However, it is regrettable that since 1978 no scholars
from China’s university or academic institute had studied diritto
ecclesiastico and diritto canonico in law school and obtained doctoral
degrees from Italian university. Partly for this reason, the China’s
intellectual community payed a relatively weak attention to diritto
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ecclesiastico and diritto canonico, so misunderstandings are very
popular. This situation has not only influenced China’s understanding
of Western civilization and the evolution of legal history, but influenced
the jurisprudence development in China, and affected the advancement
of the normalization of China-Holy See relation to a certain extent.
Considering this, the series is committed to promoting study and
exchanges between Chinese and Italian legal communities in diritto

ecclesiastico and diritto canonico.

Canon law (diritto canonico) refers to the internal legal system of
the Catholic Church. Italian studies have an overwhelming advantage
in this field. The main reason of this phenomenon is that the Holy See is
located in Roma, and Italian language is the official language of Roman
Curia. Consequently, the world’s first class textbooks, researches,
journals, etc. on canon law are mainly written in Italian. In this sense,
for Italy’s unique geographical location, Italian has become the lingua
franca of the Catholic Church. Therefore, this series will give priority
to Italian studies. In the future, with the deepening and broadening of
the study, we will gradually extend the scope of our attention to the
studies in other languages, such as Spanish and German, so as to enrich

our academic eyesight.

The sister discipline connected closely with canon law is diritto
ecclesiastico, which is an independent legal discipline in continental
law system, not a branch of constitutional law or international law. It
should be noted that term of “diritto ecclesiastico” does not have a
strict equivalent expression in common law system (the meaning of
“ecclesiastical law” in English will be explained in the later); and that
there are studies on religious law in common law system, but they
are branch of constitutional law, without an independent disciplinary
status. The diritto ecclesiastico had originated in the continental
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law nations in the end of 19th century, which concerns the religious
social factor in the State’s legal system, and hence places at the centre
of the study the social, legal and political issues that arise from the
interactions between law and religion in society, in almost every era
and geographical context. Today, in law schools of European countries,
except France, and of almost all Latin American countries, diritto
ecclesiastico has been established as an autonomous legal discipline.
Take Italy for example, they currently have 110 professors teaching and
studying this discipline, with courses in diritto ecclesiastico and canon
law provided in public and private universities. What’s more, diritto

ecclesiastico is one necessary part of National Judicial Examination.

By material, the norms of diritto ecclesiastico do not constitute
an organic body, but are scattered throughout all the sectors into which
the legal system is articulated: in international law, the Constitution,
administrative law, education law, charity law, tax law, labor law,
the marriage law, property law, etc. By nature, norms of diritto
ecclesiastico are not only of public law but also of private law, with
strong character of interdisciplinary. It is this character that made diritto
ecclesiastico an independent legal science, instead of being classified
as one branch of public or constitution law. Admittedly, constitutional
law of religion (referred to in German as Religionsverfassungsrecht)
is a valuable area of research, but it does not constitute the entirety
of diritto ecclesiastico. The first manuals of diritto ecclesiastico in
the 19th century, in fact, hardly dealt with the constitutional part, but
dwelt extensively on patrimonial issues. The complexity of the subjects
of diritto ecclesiastico shows that professional teaching and training
can only be realized through institutionally complex disciplinary
curriculum. This task cannot be accomplished within the framework
of traditional legal disciplines. In this sense, didactic autonomy is one
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of the reasons that diritto ecclesiastico had gained the status as an
independent legal discipline in the continental legal system.

However, the object (i.e., the material) alone is not sufficient to
support the independent status of diritto ecclesiastico as a discipline.
The method or research paradigm (i.e., the form) is equally important,
which is directly related with the relation of dual legal systems. In
fact, in the early stages of the discipline of diritto ecclesiastico, it
had consistently been facing a fundamental issue of how to address
the relationship between civil law and canon law. By the time the
Lateran Concordat was signed in 1929 (which was significant not only
bilaterally but also globally), this issue had become more important. The
purpose of signing a concordat is not only to coordinate the substantive
relationship between the State and the Holy See, but also to coordinate
the relationship between civil law and canon law (The diplomacy
alone does not require the signing of a concordat). One of the basic
principles of the relationship between the two laws is that civil law and
canon law are independent and sovereign in their respective orders,
each without the right to interfere in the jurisdiction of the other, i.c.,
the Mutual Incompetence. Therefore, the principle of separation also
has a legal significance for the Catholic Church, and this phenomenon
constitutes an important methodological basis for the study of diritto
ecclesiastico.

Contrariwise, if one denies the independent status of canon law
just like what Rudolph Sohm (1841-1917) had done, it would not only
seriously undermine the study of the relationship between the two legal
systems, but also significantly affect the quality of national religious
legislation and judicial practice. Completely disregarding canon law
and concordats, and dealing with religious law and religious policy
with a purely unilateral position, not only fails to ensure the quality of
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religious law and policy, but also undermines the political image of the
state. Because of this, in recent years, some famous public universities
such as Universality of Sapienza University of Roma, the University of
Bologna, and the University of Perugia have established departments
or institutions of “Diritto Ecclesiastico e Diritto Canonico”, while
the University of Wiirzburg and the University of Freiburg in Germany
offer a PhD of Utrumque Ius to train professionals in the relationship
between the dual legal systems. By the way, Walter Ullmann (1910-
1983), well known in Chinese academic circles, obtained his degree
in the University of Innsbruck in Austria as Doctor Juris Utriusque.
Because of this, in countries such as Italy, Germany, and Spain etc.,
many experts in diritto ecclesiastico are also experts in canon law,
which is fundamentally determined by the subject and methodology of

diritto ecclesiastico.

Apparently, when discussing the particularity of the discipline of
diritto ecclesiastico, we should be reminded that diritto ecclesiastico
has not developed autonomously but with the contribution of various
sectors of legal science, not shirking, by reason of an alleged speciality,
any of the general principles of law, in particular those of interpretation,
valid for all legal disciplines. The legal science is one and that only
for the sake of convenience, including didactic aspects, are the various
sectors distinguished without any specialty being derived from this, but
only a diversity of goals. Diritto ecclesiastico is, in essence, a part of
state law; therefore, the methodology of civil legal science is primary
and fundamental, while its particularity comes only thereafter. The study
of diritto ecclesiastico is conducted within the field of jurisprudence
and differs completely from historical or political studies. At the same
time, we shall not confuse the science of diritto ecclesiastico with the

science of canon law or related disciplines, for diritto ecclesiastico is
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not based on the theological or pastoral positions. Such positions are
quite necessary for an intrinsic understanding of canon law, but they are
not the methodology of the science of diritto ecclesiastico.

We should be reminded particularly that the dual coexistence
of civil law and canon law is widely recognized in the contemporary
society, but this was not the case in the early of modern time. Take
England for example, when Henry VIII launched the Reformation
in the 16th century, the Anglican Church began to be established as
the state religion, leading to strained relations between England and
the Holy See for centuries. It was not until the 19th century that UK
gradually abandoned its hostile policy towards the Catholic Church and
enacted laws such as The Act for the Relief of Catholics (1828), which
restored the application of canon law in the Catholic Church in UK to a
certain extent. Cardinal John Henry Newman (1801-1890) and Baron
Acton (1834-1902) were prominent Catholic figures emerging under
this policy of religious tolerance. Despite of this, the formal diplomatic
relation between UK and the Holy See were not established until 1982,
450 years after the Protestant Reformation. The similar situation had
happened in the Protestant countries of Northern Europe. The Holy See
did not establish formal diplomatic relations with Sweden, Norway,
Denmark, and Iceland until 1982 (the Holy See established diplomatic
relations with Finland in 1942, which was related to the Finnish-Soviet
War). The United States, on the other hand, stopped its diplomatic
relation with the Holy See when the collapse of the Papal States and
did not re-establish diplomatic relations until 1984. Since the signing
of political-religious agreements is, in principle, conditioned by the
mutual recognition and diplomatic relations between a state and the
Holy See, and by other reasons, neither the UK nor the Nordic countries
don’t have a tradition of signing general concordat. As a result, their
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legal communities lack the practical need to study the legal dualism
and the canon law.

Although the UK has now abandoned their hostile policies towards
the Catholic Church, the influence of its state doctrines in the early
modern time remains influential, among them Thomas Hobbes’ state
theory is among representative example. In his view, the Church is only
a part or function of the state, and the coexistence of traditional state
law and Catholic canon law, and of the Crown and the Roman Pontiff,
have no legitimacy. His idea is embodied particularly in the image in
cover of Leviathan: Leviathan, who represents the supreme power,
holds a sword symbolizing the civil power in one hand, and holds a
staff symbolizing the ecclesiastical power in the other hand, incarnating
both civil and ecclesiastical power. In essence, this model is of monism
and a restoration of the church-state relation of ancient Israel or the
Roman Empire in some sense. Though the diplomacy between the UK
and the Holy See in 1982 suggested that monism did not withstand
ultimately the test in British history, the monastic remnants could be
seen even now: the canon law of the Anglican Church is still one part of
state law, with some approved and promulgated by Parliament or Royal
Assent. The unique history of church-state relations in UK has produced
such phenomenon that the term of “ecclesiastical law” typically refers
to a mixture of Anglican Church’s canon law and state law, without

correspondence to “diritto ecclesiastico” in the continental law system.

In sum, canon law of the Catholic Church, diritto ecclesiastico in
continental law system, ecclesiastical law in the UK, and religious law
in the United States have their own purposes and functions, reflecting
different legal systems, institutional systems and historical contexts.
In most countries of continental law system, diritto ecclesiastico is
a complex discipline that draws its rules from all sectors of the legal
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system, its didactic and scientific autonomy is neither a merely scholastic
nor theoretical matter, but is intertwined with the issue of teaching
autonomy. With the fall of the Papal States and modern concordat with
Italy of 1929 and a series of concordats with Germany in the 1930s, the
study of diritto ecclesiastico began to take seriously the legal dualism
and canon law more ever than before. Nowadays, some countries have
even signed church agreements ( Kirchenvertrag in German) with
religious communities such as Protestant churches, Judaism, Islam, as
well as Chinese Buddhism and Japanese Soka Gakkai. This requires
that the study of diritto ecclesiastico will inevitably extend to the
study of religious norms, for the relationships between canonical and
civil norms, their reciprocal influence, as in the case of the canonization
of civil laws concern not individual cases, but entire sectors of legal
science, posing considerable methodological problems. Globalisation
has brought about increasing internationalisation of investment
and personnel exchanges, placing higher demands on international
perspectives and comparative studies on diritto ecclesiastico. The
study of China’s religious law and canon law is still relatively weak
now, but we believe deeply that it will develop very quickly. This is
necessary for Chinese growing presence on the world stage and for the
building of a community with a shared future for mankind. We hope
that this series will be able to make a contribution to this process that
will be recognized by history.

20 April 2025

Editorial Committee
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